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APPLICATION PROVISIONS—WAIVER 
BY AGENT 


Plaintiff recovered a judgment as beneficiary of an 
insurance policy, applied for but not issued, on the life 
of her son, who was accidentally drowned. She alleged 
and proved to the satisfaction of the trial court that de- 
fendant’s agent, who wrote the application, agreed that 
the insurance should be in effect from the date of the 
application, and thereby waived a provision to the con- 
trary contained therein. The type of insurance involved 
was known as “wholesale insurance,” issued to groups of 
not less than ten nor more than forty-nine employees of 
asingle company. The application, after the first premium 
had been paid by the employer, was rejected by the insur- 
ance company, which at this time had notice of the in- 
sured’s death, because it showed that the applicant was 
neither a full-time employee within the meaning of the 
company’s rules nor within the prescribed age limits. 

In Prudential Insurance Company of America v. 
Jenkins, at J 502,786, the Kentucky Court of Appeals con- 
strued the provisions of the application to mean that the 
company reserved the right, within a reasonable time, to 
reject the application. If the application was accepted 
and the first premium was paid by the employer, the insur- 
ance related back to the date of the application, but it 
did so only in the event the application was accepted or 
not acted upon with reasonable promptness. 


Please Route to: 


Agent’s Authority 


The main question involved in the case was whether 
the agent possessed the power to waive the provisions in 
the application and put the insurance into immediate 
effect. The court held against plaintiff on this question. 
Agents not possessing the power of “general agents” (and 
it was certain that defendant’s agent did not possess them) 
are without power to waive provisions of application for 
insurance, and their attempts and agreements to do so 
are not binding on the company, except where the appli- 
cant is without either actual or constructive notice of the 
limitations upon their authority. 


Notice of Agent’s Limitation 


Since the application contained the statement that 
“no agent” of the company had the power to modify its 
provisions or to bind the company to the contrary, the 
insured was bound to take notice thereof and the company 
could not be held for acts of the agent beyond such limi- 
tations. The judgment in plaintiff’s favor was reversed. 
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se FIRE AND CASUALTY 


Excess Insurance as Other Insurance.—In Texas, it was held 
that the blanket policy covering all of the insured’s stores, 
but operating as excess insurance on a store specifically 
insured by another company was not other insurance within 
the meaning of the policies issued on said store and, when 
that store was damaged by fire, the latter insurer was held 
answerable for the loss (Dubuque Fire & Marine Ins. Co. v. 
Reynolds Co., Inc., et al., U. S. C. C. A., 5th C., § 300,757). 


Waiver of Sole and Unconditional Ownership.—At the time 
an insurer renewed the insurance on a building in the name 
of an executor, it knew the title thereto was in dispute and 
the court held that it had waived the condition requiring 
sole and unconditional ownership and was estopped from 
denying the existence of an insurable interest in the executor 
(Baird, Exr. v. Fidelity-Phenix Fire Ins. Co., et al., Tenn. 
Supreme Ct., J 300,758). 


Settlement of Claim.—Plaintiff’s claim for the return of a check 
received from an insurer in settlement of a claim and en- 
dorsed by him to the insurer’s doctor who returned it to the 
insurer without performing the expected operation related 
not to faithful administration of a trust, but was a demand 
in law and the supreme court, having no jurisdiction, trans- 
ferred the matter of the insurer’s exceptions to the over- 
ruling of its demurrer and plea of fraud to the Court of 
Appeals (Hardware Mutual Casualty Co. v. Dooley et al., Ga. 
Supreme Ct., ff 300,759). 


False Swearing in Proof of Loss.—Although the insured in 
making his proof of loss under a fire policy improperly 
itemized the cost of the property destroyed, it appeared that 
his honest loss exceeded that claimed and the face value of 
the policy and the court refused to hold him guilty of such 
fraud and false swearing as would render his entire claim 
under the policy void (Sbisa v. American Equitable Assurance 
Co. of N. Y., La. Supreme Ct., J 300,761, J 706,136). 


Insurer’s Subrogation to Rights of Mortgagee.—Where a policy 
of fire insurance is rendered void as to the named insured, 
but the insurer by reason of the mortgage clause in the 
policy pays to the holder of a security deed in accordance 
with the terms of the mortgage clause, the insurer is sub- 
rogated to the rights of the grantee in the security deed to 
the extent of the debt paid (American Ins. Co. v. Hattaway, 
Ga. Supreme Ct., J 300,760). 


% NEGLIGENCE 
(Other than Automobile) 


Carriers—Ship Passengers Injured.—Plaintiff’s testimony that 
defendant’s steamboat pulled away from the wharf with an 
unusual and violent jerk, thereby causing her to fall, was 
held to be so much at variance with well recognized physical 
laws that a verdict based thereon could not stand (The 
Coney Island Co., Inc. v. Brown, Ky. Ct. of App., 7 403,291). 
Defendant was held not liable for injuries sustained by 
plaintiff, a passenger on its ship, when, as plaintiff was 
returning to his cabin from the swimming pool, he fell, his 
foot having encountered a raised portion of the linoleum 
flooring (Dann v. Compagnie Generale Transatlantique, U. S. 
Dist. Ct., E. D., N. Y., 7 403,295). A passenger who was 
injured as the result of being struck by a wave which 
boarded a deck was denied recovery, the court holding that 
it was not negligence to fail to rope off this portion of the 
deck, nor were the expectable conditions there so hazardous 
that passengers should have been warned of danger likely to 
be encountered by making customary use of that portion of 
the deck (Ludovic v. Steamship Serpa Pinto, etc., U. S. Dist. 
Ct., E. D., N. Y., 7 403,296). 


Landlord and Tenant.—Judgment of nonsuit was affirmed, the 
court holding that plaintiff assumed the risk of injuries resulting 
from a dangerous condition of the ceiling in a furnished apart- 
ment rented from defendant, plaintiff being fully aware of 
said dangerous condition (Dorswitt et al. v. Wilson et al., 


Calif. Dist. Ct. of App., § 403,287). Instructions to Jury.— 
Instructions, based upon a penal sanitary regulation, which 
imposed absolute liability rather than the requirement of 
ordinary care upon a landlord as to the maintenance of a 
stairway were held to be prejudicially erroneous and, there. 
fore, judgment in favor of an injured tenant was reversed 
(Tair v. The Rock Investment Co., Ohio Supreme Ct, 
{ 403,284). 


Stores and Shops.—Defendant storekeeper was held not liable 


for injuries sustained by plaintiff when a nail, imbedded 
in floor boards which were in a slightly depressed condition, 
entered her foot, the court holding that the injury could not 
have been anticipated by defendant (Bragg v. The Dayton 
Co., Minn, Supreme Ct., 403,288). Customer’s Fall from 
Ladder.—Judgment in favor of plaintiff, who was injured as 
the result of jumping or falling from an ordinary, movable 
ladder furnished by defendant for use of customers on its 
premises, was reversed because of the trial court’s failure 
to make adequate findingg on the issue of contributory neg- 
ligence (Mardesich v. C. J. Henry Co., Calif. Dist. Ct. of 
App., {| 403,286). Wet Floor.—Where plaintiff slipped and 
fell on that part of a store floor made wet by water which 
had dripped from a bottle carried by another customer from 
a beverage cooler, the court held that the injuries sustained 
were the result of plaintiff’s failure to exercise ordinary care 
(Hardgrove v. Isaly Dairy Co., Ohio Supreme Ct., § 403,282), 


Pedestrian Injured—Walking on Crutches.—Defendant city was 


held not liable for injuries sustained by plaintiff, a one- 
legged man who walked on crutches, when one of his 
crutches went into a hole in a grass strip between the 
paved portion of a sidewalk and the curbing (Pace v. City 


of Charlotte, N. C. Supreme Ct., | 403,283). 


Gas Explosion.—Judgment in favor of plaintiff, who was in- 


jured by an explosion while in a manhole for the purpose 
of inspecting a sewer line, was reversed on the ground that 
the trial judge erred in refusing to instruct the jury as to 
defendant gas company’s theory of the case, namely that 
the explosion resulted from the negligent acts of independ- 
ent third persons (Chutuk v. Southern Counties Gas Co. of 
Calif., Calif. Dist. Ct. of App., 403,285). 


Airplane Crash—Status of Decedent.—Evidence authorized a 


finding that plaintiff’s decedent was a passenger, and not a 
guest, at the time the airplane in which he was riding crashed, 
and, therefore, it was error to enter judgment of nonsuit in 
action seeking to recover damages for his death (IWhitte- 
more v. Lockheed Aircraft Corp., Calif. Dist. Ct. of App., 
{| 403,289). 


Lessor’s Liability—Club Member Injured.—Defendant, an asso- 


ciation which had leased several floors of its building to a 
social and civic corporation of which plaintiff was a member, 
was held liable for injuries sustained by plaintiff as a result 
of a dangerous condition of the premises (King v. New 
Masonic Temple Assn., Calif. Dist. Ct. of App., 1 403,290). 


Street Railways.—Verdict in favor of plaintiff for injuries sus- 


tained when he fell while alighting from one of defendant's 
street cars and was dragged some distance by the car was 
held to be flagrantly against the evidence (Louisville Ry. Co 
v. Prather, Ky. Ct. of App., J 403,292). 


Owner’s Liability—Duty Owed Fire Inspector.—< fire inspec- 


tor who was injured by a defective condition on defendant's 
premises was denied a recovery, the court holding that 
defendant was under no duty except to refrain from injuring 
him willfully or wantonly or to exercise ordinary care to 
avoid imperiling him by any active conduct (Mulcrone © 
Wagner, d. b.a. Wagner Paint & Varnish Co., City of St. Paul, 
Intervenor-A ppellant, Minn. Supreme Ct., 403,293). 


Fall from Brick Terrace.—In denying plaintiff a recovery lor 
injuries sustained as the result of a fall from a brick terrace 
while leaving defendant’s premises, the court held that de- 
fendant was under no duty to illuminate the terrace nor to 
foresee the accident and that plaintiff was guilty of contribu- 
tory negligence as a mattter of law (Owen v IVestchester 
Country Club, Inc., N. Y. Supreme Ct., App. Div., § 103,294). 
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RRR PEE I A ARERR TIRE Ra SS aS NE A aE LTS 


Manufacturer’s Liability.—Plaintiffs recovered a judgment against 
defendant manufacturer for injuries sustained by plaintiff 
wife, while a patron in a beauty parlor, when a leather 
upholstered metal chair collapsed due to a defective leg 
(Sheward et al. v. Virtue et al., d.b. a. Virtue Bros. Manufac 
turing Co., Bullock’s Inc., Defendant and Respondent, Calif. 
Supreme Ct., | 403,297). 


* LIFE 


False Statements in Application.—Suspension of policy by in- 
surer, in Louisiana, pending its investigation into aeronautic 
activities of applicant who made false representations with 
respect thereto prevented any contract from ever coming 
into existence (Warren v. New York Life Ins. Co., U. S. 
Cc. C. A., 5th C., 7 502,784). Life insurance policy was can- 
celled on ground of fraudulent representations contained in 
the application, the insured, who lived in South Carolina, 
having failed to state that he suffered from arteriosclerosis 
and high blood pressure and that he had been treated by a 
specialist with respect to the same (McSweeney et al. v. 
Prudential Ins. Co. of America, U. S. C. C. A,, 5th C., 
4 502,790). 


Disability Provision—Rider.—Although permanent total dis- 
ability provision in policy was conditioned upon disability 
occurring before the age of 60, a rider attached to policy, 
limiting coverage to disability occurring prior to the in- 
sured’s reaching the age of 57, was held to be valid, notwith- 
standing the fact that the State Superintendent of Insurance 
never approved this form of endorsement (Reddington v. 
Aeina Life Ins. Co., N. Y. Supreme Ct., App. Div., J 502,783). 


Total and Permanent Disability —Judgment in favor of veteran 
who sued to recover total and permanent disability benefits 
under a contract of yearly renewable term insurance was 
affirmed (United States of America v. Cox, U.S. Ct. of App., 
D. C., $502,791). 


Effective Date of Policy.—A policy which states that it shall 
not be effective until the payment of the first premium does 
not come into force prior to that date and the period for 
which the premium was paid does not commence to run 
until such time (Howard v. Aetna Life Ins. Co., Mo. Supreme 
Ct., 9 502,785). 


Incomplete Application—Where several questions were not 
answered in the application for insurance, but it was ex- 
pected that defendant’s agent would call at a later date to 
get the balance of the information, and the first year’s pre- 
mium was paid, the signed application in the meantime 
remaining in the agent’s possession, the court allowed a 
recovery, although the insured died before the agent re- 
turned to procure the rest of the information (Peponis v. 
John Hancock Mutual Life Ins. Co., Ohio Ct. of App., 
{ 502,787). 


Accident Insurance.—The finding of the jury that plaintiff’s fall 
from a taxicab was an accident, rendering the insurer liable for 
the consequences thereof, was held to be warranted, notwith- 
standing the fact that the jury might have found that plain- 
tiffs hip would not have been fractured if he had not been 
afflicted with Paget’s disease (The Travelers Ins. Co. v. 
Johnston, Ark. Supreme Ct., J 502,788). 


Reinsurance Agreement.—It was error to dismiss petition which 
attacked validity of reinsurance agreement approved by 
director of insurance on ground that certain statutory juris- 
dictional requirements had not been complied with (/n Re 
Order Director of Insurance; Risk v. Director of Insurance, 
Neb. Supreme Ct., § 502,789). 


% AUTOMOBILE »% 


Insurance Questions—Cooperation Clause.—The refusal of the 
insured to consult with the attorney retained by the insurer 
to defend him and his failure to attend the trial after having 
een frequently requested to do so constituted a substantial 
breach of the condition in the policy requiring his coopera- 
tion and the insurer was discharged from the duty of defend- 


ing or indemnifying him (Associated Indemnity Corp. v. Davis, 
Sr., et al., U. S. Dist. Ct., M. D., Pa., 706,118). Subroga- 
tion.—That part of the general verdict in favor of the insured 
against the wrongdoer which represented damage to the 
insured’s car was held in trust by the insured for the insurer 
who paid his car damage and, since he did not ask for a special 
finding as to the amount allowed for such damage, the only in- 
ference was that he was satisfied to take the amount he had 
received as a basis for computing what he would hold in 
trust for his subrogated insurer (Hayward v. State Farm 
Mutual Automobile Ins. Co. et al., Minn. Supreme Ct., 
| 706,131). Waiver of Proof of Loss.—From the evidence, 
a jury could reasonably have concluded that the man sent 
to interview plaintiff acted as an adjuster for his insurer and 
that as such adjuster he had authority from the insurer to 
give notice to plaintiff that it would not pay his claim, thus 
waiving the condition in the policy for written proof of loss, 
and the trial court should not have directed a verdict for 
the insurer (Moran v. Commerce Ins, Co., R. I. Supreme Ct., 
{| 706,132). Cancellation of Insurance.—The policy filed with 
the Railroad Commission under the City Carriers’ Act was 
issued to provide compulsory statutory insurance and could 
not be cancelled by mutual consent, but only in the manner 
provided by the law (Heuer et al. v. Truck Ins. Exchange, 
Calif. Dist. Ct. of App., J 706,133). 


Financial Responsibility Act——In a motor vehicle liability 
policy, issued under the provisions of the Financial Respon- 
sibility Law to cover the operation of a motor vehicle by 
a member of the household of the owner thereof, such owner 
is the “named insured” within the meaning of a policy pro- 
vision including liability for actual use of the vehicle with 
the permission of the named insured (Adkins v. Inland Mu- 
tual Insurance Co., W. Va. Supreme Ct. of App., J 706,130). 


Municipality’s Liability—A city could not be held angwerable 
for injuries sustained by a pedestrian when he was struck 
by a privately owned automobile driven by a member of the 
public along a wide sidewalk known as the “Promenade,” the 
use of which it limited by ordinance to pedestrians and motorists 
having permits (Campbell v. City of Santa Monica, Calif. 
Dist. Ct. of App., 706,144). 


Tavern Operators’ Liability —Under the Dram Shop Act, those 
responsible for the operation of two taverns were held an- 
swerable for injuries sustained by plaintiff while riding in 
the car of his employer who had become intoxicated at said 
taverns (Lester v. Bugni et al., Ill. App. Ct., J 706,119). 


Discharged Bus Passenger Injured.—In New York no recovery 
was allowed for the death of a discharged bus passenger 
who was struck while crossing the intersecting street as’ the 
bus swung around the corner (Keller, Admx. v. Brooklyn Bus 
Corp., U.S. C. C. A., 2nd C., J 706,122). 


Voluntary Position of Danger.—Considering the width of the busy 
thoroughfare and the width and position of plaintiff’s parked 
truck, plaintiff voluntarily placed himself in a position of danger 
in standing in the open road beside his truck and was denied 
recovery for injuries sustained when struck by a passing 
truck (Hall v. Freaney, Pa. Supreme Ct., | 706,127). 


Passenger Injured.—Defendant was negligent in driving at an 
unreasonable rate of speed which required him to brake his 
car at a time and place when a skid might be expected and 
he was held answerable for injuries to his passenger when 
the car skidded into a telephone pole (Doberrentz v. Gregory 
et al., Conn. Supreme Ct. of Err., | 706,129). 


Opposing Traffic Collisions.—Respondent, who stopped turning 
left immediately after noticing appellants’ automobile ap- 
proaching from the opposite direction in a weaving motion 
and at a high rate of speed, recovered for damages sustained 
when appellants’ car struck her left fender which extended 
slightly over the center of the road (MclWane v. Hetherton, 
Calif. Dist. Ct. of App., § 706,135). Steering Mechanism.— 
Plaintiff recovered for the death of her son who was killed when 
his truck was struck by an approaching truck, operated 
on the wrong side of the road, the jury rejecting defendants’ 
contention that the steering mechanism of their truck failed 
to function before the collision and that, therefore, the acci- 
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AUTOMOBILE—Continued 


dent was unavoidable (Temple v. De Mirjian et al., Calif. 
Dist. Ct. of App., J 706,138). Use of Center Lane.—Plaintiff’s 
testimony that he was injured in a collision which resulted 
when defendant drove into the middle lane of a three lane 
highway as the car in which plaintiff was riding was passing 
a forward vehicle was sufficient to support a verdict in his 
favor and the trial court’s order for a new trial on the 
ground that the evidence was insufficient to support the 
verdict for defendant was upheld (Serpa v. Davidson et al., 
Calif. Dist. Ct. of App., J 706,142). 


Unattended Horse and Wagon.—When the jury disagreed, the 


court properly refused defendant a judgment on the record in an 
action brought by one who swerved his car into a telegraph 
pole in an effort to avoid defendant’s unattended dark horse 
and wagon which came out of the darkness of an intersecting 
street (Evans et al. v. Scott Powell Dairies, Inc., Pa. Supreme 


Ct., 7 706,126). 


Intersection Collisions.—Plaintiff was denied recovery for in- 
juries sustained in an intersection collision, there being 
sufficient evidence to support the finding that she was guilty 
of contributory negligence (Dell v. Hjorth, Calif. Dist. Ct. of 
App., § 706,139). Stop Sign Disregarded.—Defendant was 
held answerable for consequences of a collision which occurred 
when he failed to obey a stop sign at an intersection, the 
court rejecting his claim that ice on the pavement pre- 
vented his stopping (Fournier v. Goulet, R. I. Supreme Ct., 
{| 706,123). Motorcyclist Injured.—By law, defendant, after 
stopping, was required to yield the right of way to others 
approaching so closely on the through highway as to con- 
stitute an immediate hazard and an order for a new trial 
after a verdict exonerating him from liability for a collision 
with a motorcycle on the through highway was. upheld 
(Wilkinson v. Marcellus, Calif. Dist. Ct. of App., 7 706,140). 
Curtain over Window.—Decedent had placed a solid black 
curtain over his right window so that he could not see 
defendant’s automobile which approached an intersection 
from his right and the court upheld the jury’s verdict deny- 
ing his administratrix recovery for his death (Roselle, Adm«x. 
v. Beach, Calif. Dist. Ct. of App., § 706,141). Violation of 
Law.—Since there was no evidence tending to show that 
decedent’s failure to stop and to yield the right of way to 
a vehicle approaching on the arterial highway as required 
by law, did not contribute to his injuries, the court should 
have denied him recovery as a matter of law (Miller, Admx. 
v. Asbury, et al., Wash. Supreme Ct., 706,143). 


Parked Vehicles.—There was substantial evidence that plaintiffs’ 


truck and automobile were parked completely off the highway 


As 
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and defendant was held answerable for damages sustained by 
plaintiffs when he struck the truck and knocked it against 
the automobile (Borror et al. v. Berry, Jr., Calif. Dist. Ct. of 
App., §[ 706,134). 


Railroads’ Liability—Movement of Locomotive.—Plaintiff- was 


denied recovery for damage to his car when struck by a ” 
locomotive at a railroad crossing, the court holding that 
the driver’s actual sight of the locomotive in unobsctired 
daylight and within 100 feet of the crossing was afl the 
warning necessary that the locomotive was moving (Gylf, 
Mobile & Ohio R. Co. v. Baggett, Miss. Supreme Ct., | 706,124), 
Condition of Crossing.—Since there was no evidence as to 
the original construction of defendant’s railroad crossing 
and no evidence of negligent maintenance because there was 
no proof that defendant had notice of the defective condi- 
tion, plaintiff was not permitted to recover for injuries sus- 
tained in driving over the crossing (Liddle, Jr. v. Thompson, 
Trustee, Missouri Pacific R. R. Co., Kansas City Ct. of App., 
{ 706,120). Contributory Negligence.—Plaintiff was denied 
recovery for the death of her husband who was killed when, 
after passing a waiting truck at a railroad crossing, he 
entered upon the tracks and was struck by a train which 
approached noisily with its whistle blowing at intervals; the 
court held him guilty of contributory negligence as a matter 
of law (Dales v. Thompson, Trustee, Tex. Ct. of Civ. App., 
706,125). Separability of Suits——The statute specifically 
providing for a railroad’s liability for the negligence of its 
engineer did not change the general policy of Ohio recog- 
nizing the separability of suits against master and servant 
and the federal court’s injunction restraining plaintiff from 
collecting a default judgment obtained against a nonresident 
railroad company and its resident engineer in the state court 
which refused removal of the case to the federal court, was 
upheld (Ammond v. Pennsylvania R. R. Co. et al., U. S. 
C. C. A., 6th C., J 706,137). 


Sufficiency of Allegations.—Several counts in plaintiffs’ com- 


plaint, by which punitive damages were sought, were dis- 
missed because they did not sufficiently charge that defendant's 
servant willfully and wantonly drove defendant’s vehicle 
upon and against plaintiffs or the car in which they were 
seated (Phillips et al. v. Interstate Motor Freight System, 
U. S. Dist. Ct., E. D., Ill, J 706,128). 


Communication with Jury.—A verdict in favor of one injured 


in a rear-end collision could not be upheld because the 
judge improperly communicated with the jury during de- 
liberations and improperly defined unavoidable accident 
(Houston Electric Co. v. McLeroy, Tex. Supreme Ct, 
{ 706,121). 
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